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PUBLIC  INTERNATIONAL  LAW 


All  readings  other  than  those  in  Kindred  et  al . ,  International  Law 
Chiefly  as  Interpreted  and  Applied  in  Canada,  5th  ed.  or  the 
accompanying  Documentary  Supplement  (DS)  are  found  in  this 
Supplement. 

I  OVERVIEW:  HOW  INTERNATIONAL  LAW  SEES  THINGS: 

Rape  as  a  Violation  of  International  Humanitarian  Law  and 
Human  Rights  Law  in  the  Former  Yugoslavia 

(prepared  with  the  assistance  of  Valerie  Oosteryeld  and 
Barbara  Rob 1 in) 

A  Int roduc t ion 

Amnesty  International,  "Bosnia-Herzegoyina: 

Rape  and  Sexual  Abuse  by  Armed  Forces" . 1 

Report  on  the  Results  of  Interyiews  with  War 

Refugees . 1 

M,  Walzer,  Just  and  Unjust  Wars:  A  Moral 

Argument  with  Historical  Illustrations . 2 


J.  Gardam,  "A  Feminist  Analysis  of  Certain 

Aspects  of  International  H\imanitaricin  Law" . 8 

B  International  Humanitarian  Law  and  Human  Rights  Law 

Distinguished 

T.  Meron,  "The  protection  of  the  human  person 

under  human  rights  law  auid  humanitarian  law"  . 10 

C  International  Humanitarian  Law 

1  Tokyo  War  Crimes  Trial  (1948) 

Excerpt . 15 

2  "Law  of  The  Hague"  and  "Law  of  Geneva"  Distinguished 

A.  Eide,  "The  laws  of  war  and  human  rights  - 
Differences  and  convergences" . 19 

3  "Law  of  Geneva" 

a  International  Conflicts 

i  1949  Geneva  Convention  IV  (Civilians) 

arts.  2,  4,  27,  32,  146-147 . 20 

ii  1977  Protocol  I 


arts.  1,  11,  75-76 


22 


ii 

M.  Bothe,  K.J.  Partsch  &  W.A. 

Solf,  New  Rules  for  Victims 

of  Armed  Conflict . 25 

art.  85 . 27 

b  Non- International  Conflicts 

i  1949  Geneva  Conventions 

Common  Article  3 . 29 

ii  1977  Protocol  II 

arts.  1,  4-5,  13 . 29 

4  Crimes  Against  Humanity 

Charter  of  the  International  Military 

Tribunal  art.  6(c) . 32 

Allied  Control  Council  Law,  No.  10, 

art. 11(1)  (c) . 32 

Report  of  the  Secretary-General  Pursuant 
to  Paragraph  2  of  Security  Council 

Resolution  808  (1993) . 32 

D  International  Human  Rights  Law 

Convention  on  the  Prevention  and  Punishment 

of  Genocide . 33 

Convention  Against  Torture  and  Other  Cruel, 

Inhuman  or  Degrading  Treatment  or  Punishment . 34 

International  Covenant  on  Civil  and  Political  Rights... DS 

Convention  on  the  Elimination  of  All  Forms  of 
Discrimination  Against  Women . 37 

International  Women's  Rights  Action  Watch, 

CEDAW  #11 . 38 

General  Recommendation  No.  19 . 38 

E  International  Measures  Taken  Against  Rape  in  the  Former 

Yugoslavia 

1  International  Court  of  Justice  (State  Succession,  Nature 
of  Conflict) 


Order  on  Request  for  the  Indication  of 
Provisional  Measures  in  the  Genocide  Case 


Ill 


(Bosnia  and  Herzegovina  v.  Yugoslavia) . 40 

2  International  Tribunal 

D.  Orentlicher,  "Yugoslavia  War  Crimes 

Tribunal" . 48 

Statute  of  the  International  Tribunal, 

arts.  1-5 . .52 

3  Other  United  Nations  Measures 

Rape  and  Abuse  of  Women  in  the  Territory 
of  the  Former  Yugoslavia:  Report  of  the 
Secretary-General . 54 

F  Domestic  Measures  Taken  Against  Rape  in  the  Former  Yugoslavia 

Jane  Doe  I  and  Jane  Doe  II  v.  Radovcui  Karadzic 
(U.S.  Dist.  Ct.  South.  Dist.  of  N.Y.)  11 

Feb.  1993 . 57 

II  SOURCES  OF  LAW 

Kindred,  chapter  3  excluding 

pp. 116-118  (down  to  The  Steamship  Lotus) 
pp. 144-146  (International  Codes  of  Conduct) 

The  Practice  of  Treaty  Interpretation 

Weston,  Falk,  D* Amato,  International  Law  and 

World  Order:  A  Problem-Oriented  Casebook . 63 

Johnstone,  "Treaty  Interpretation:  The 

Authority  of  Interpretive  Community" . 68 

[For  the  ABM  Treaty,  see  Kindred,  p.901] 

Status  and  Interpretation  of  Treaties  with  First  Nations 
Kindred,  pp.  196-201  (Rj^  v.  Sipui) 

A . G .  Oue .  V.  Eastmain  Band . 91 


iv 


III  LAW  OF  THE  SEA:  SOURCES  AND  LAW-MAKING 

(United  Nations  Convention  on  the  Law  of  the  Sea  (UNCLOS)  is  found 


in  DS . ) 

A  Introduction 

Kindred,  pp. 645-647  (ch.ll.A) 

Zuleta,  "Introduction,"  in  The  Law  of  the  Sea . 94 

Sanger,  Ordering  the  Oceans . 100 

B  Marine  Zones 


Kindred,  p.680  (Divisions  of  the  Continental  Margin) 

1  Territorial  Sea 

UNCLOS,  Arts.  2-5,  7(1),  8(1) 

2  Exclusive  Economic  Zone 
Kindred,  pp. 677-679  (ch.ll.B.4) 

UNCLOS,  arts.  55-62,  73 

3  Continental  Shelf 

Kindred,  pp.  679-680  (down  to  Re  Newfoundland) 
UNCLOS,  art. 76-82 

4  High  Seas 
UNCLOS,  arts. 86-90 

C  Boundary  Delimitation  Problems 
Kindred,  pp.  694-717  (ch.ll.C) 

UNCLOS,  art.  15,  74,  83 


Maps  of  Delimitation  in  North  Seas  and 
Gulf  of  Maine  cases  from  Johnston,  The 

Theory  and  History  of  Ocean  Boundary-Making . 107 


Nelson,  "The  Roles  of  Equity  in  the 

Delimitation  of  Maritime  Boundaries" . 108 


V 


D  The  Deep  Seabed  and  the  Common  Heritage  Concept 

Kindred  pp. 733-740  (ch.ll.E) 

UNCLOS,  1,  136-137,  140-141,  150,  152-153 
E  Addendum 


Hartman,  "UN  Observer  reports" . Ill 

Report  of  the  Secretary-General . 113 

G.A.  Resolution  and  Agreement  relating 
to  the  implementation  of  Part  XI  of  the 
UN  Convention  on  the  Law  of  the  Sea  of 

10  December  1982 . 118 


F  Passage  Regimes 

1  Treaty  Provisions  Relating  to  Innocent  Passage 
UNCLOS,  art. 17-25,  29-32 

2  Passage  Through  Straits 

Kindred,  pp.  671-672  (Notes) 

UNCLOS,  arts.  34,  37-45 

3  The  Customary  Status  of  the  UNCLOS  Passage  Provisions 

Caminos  and  Molitor,  "Progressive 
Development  of  International  Law  and  the 


Package  Deal" . 123 

Harlow,  Letter  to  the  Editor . 126 

Digest,  "Limits  of  the  Territorial 

Sea,  Extension  by  the  United  States"... . 129 

Digest,  "Straits  Used  for 
International  Navigation,  Indonesia: 

Archipelagic  Waters" . 130 

Digest,  "Law  of  the  Sea,  Innocent 

Passage:  US-USSR  Uniform  Interpretation" . 131 

Kwiatkowska,  "Innocent  Passage  of 

Warships:  A  Reply  to  Professor  Juda" . 132 


G 


Baselines.  Passage  Regimes  and  the  North-West  Passage 

Kindred,  pp. 730-731  (Pollution  Prevention  in  Arctic  Waters) 


VI 


UNCLOS,  art. 234 

Kindred,  p.347  (map  of  The  Artie) 

McRae,  "Arctic  waters  and  Canadian  sovereignty" . 133 


Kindred,  pp.  350-352 

"Icebreaker  Voyages  in  Artie  -  US- 
Canadian  Agreement,  Contemporary 

Practice  of  the  United  States" . 143 

"Arctic  Sovereignty,  Canadian  Practice  in 
International  Law" . 143 

"US-Canadian  Agreement  on  Arctic  Cooperation, 

Contemporary  Practice  of  the  United  States 

Relating  to  International  Law" . 144 

Sheppard,  "How  We  Made  it  to  the  North  Pole" . 145 


IV  SUBJECTS  OF  INTERNATIONAL  LAW 

A  Statehood  and  Sovereignty 

1  The  Sovereign  State 

Kindred,  pp. 11-19 

Declaration  on  Principles  of 
International  Law  Concerning 
Friendly  Relations  and  Cooperation 

among  States  (skim) . DS 

Kindred,  pp. 22-27  (down  to  "Mandated  and 
Trust  Territories") 

2  State  Continuity  and  Changes  in  Government 
Kindred,  pp.  58-60  (Tinoco  Arbitration) 

Kindred,  pp. 251-253  (down  to  note  4) 

Kindred,  pp. 257-280  (Tinoco  Arbitration) 

3  Recognition  of  States 

Kindred,  pp. 248-251  (to  end  of  "Canadian  Practice  of 
Recognition  of  States) 

Kindred,  pp. 255-257  (to  end  of  note  3) 


Vll 


4  State  Succession 

Kindred,  p.58  (down  to  "Changes  of  Government") 
Kindred,  pp. 60-75  (ch.  2.E.2-4) 

B  United  Nations 


Kindred,  p.37  (Chart  of  the  United  Nations  System) 

Charter  of  the  United  Nations . DS 

(Concentrate  on  the  structure  of  the  chapters 
and  the  Preeunble,  read  arts. 1-2,  9-12,  23-25, 

92,  97,  100,  103-105,  and  glance  at  arts. 33-60, 

93-96) 

Kindred, pp. 597-602 

(consult  the  International  Covenant  on  Civil  and  Political 
Rights  as  necessary  DS) 

Kindred,  pp. 41-47  (Reparations  Case  and  notes) 

Kindred,  pp. 27-35  (down  to  "Other  Legal  Persons") 


Gunn,  "Council  and  Court:  Prospects . 146 

in  Lockerbie  for  and  International 
Rule  of  Law",  with  appendices: 

Statement  Issued  by  the  USA,  27  November  1991.... 155 

UN  Security  Council  Res.  731  (1992) . 155 

UN  Security  Council  Res.  748  (1992) . 155 

Relevant  articles  from  Convention  for 

the  Suppression  of  Unlawful  Acts  Against 

the  Safety  of  Civil  Aviation.  1971 . 156 


Correspondence  between  Douglas  Scott  and 
Michael  Reisman  related  to  Reisman,  "The 

Constitutional  Crisis  in  the  United  Nations" . 157 


C  Acquisition  of  Territory 

Kindred,  pp. 327-336  (down  to  Western  Sahara) 

D  Self-Determination 

1  Self-Determination  and  Decolonization 
Kindred,  pp. 51-57 

2  The  Colonial  Self  and  Claims  by  Pre-Colonial  States 
Kindred,  pp. 336-338  (Western  Sahara  and  notes) 


Vlll 


3  The  Post-Colonial  Self  and  Claims  by  Other  Selves 


Frontier  Dispute  (Burkina  Faso/ 

Republic  of  Mali) . 158 

4  Indigenous  Self-Determination 

International  Covenant  on  Civil  and 

Political  Rights,  arts.  1,  25,  27 . DS 

Kindred,  pp. 623-631 
(Skim  Kindred,  pp. 632-643) 


5  Recent  Developments:  Self-Determination  "stopped  being  a 
principle  of  exclusion  (secession)  and  became  one  of 
inclusion:  the  right  to  participate"  (Franck) 


T.  Franck,  "The  Emerging  Right  to 

Democratic  Governance" . 162 

Conference  on  Yugoslavia  Arbitration 

Commission,  Opinion  No.  3  (1992) . 165 

Conference  on  Yugoslavia  Arbitration 

Commission,  Opinion  No.  2  (1992) . 166 

F  Other  Actors 


Kindred,  pp. 47-51  (ch.2.D.2-3) 

V  CHANGING  IDEAS  OF  INTERNATIONAL  LAW 
A  Natural  Law  and  Positivism 


Kindred,  pp.4-9  (Brier ly) 
B  Rules  and  Process 


Moore,  "Prolegomenon  to  the  Jurisprudence 


of  Myres  McDougal  and  Harold  Lasswell" . 167 

Alvarez,  "The  Quest  for  Legitimacy:  An 
Examination  of  The  Power  of  Legitimacy 

Among  Nations  by  Thomas  M.  Franck" . 181 


C  International  Law  of  Cooperation? 
Kindred,  pp. 745-770  (ch.l2.A-B. 3) 
Kindred,  pp. 925-931  (Friedman,  Fleming) 


IX 


D  Law  of  the  Sea  Revisited 

McDougal,  "The  Hydrogen  Bomb  Tests  and 

the  International  Law  of  the  Sea" . 186 

Kennedy,  International  Legal  Structures . 189 


VI  APPLICATION  OF  INTERNATIONAL  LAW 
A  National  Application 

Kindred,  pp. 147-195 

Kindred,  pp. 201-206  (ch.4.A.3) 

B  International  Application 

Kindred,  pp. 217-246 


VII  USE  OF  FORCE 
A  Use  of  Force  Between  States 

1  The  Traditional  Law 
Intervention 

a  Permissible  Coercive  Measures  and 
Use  of  Force  Short  of  War 
Retorsion 
Reprisal 
Self-Defense 

b  War  in  Traditional  International  Law 

2  Pre-UN  Efforts  to  Discourage  or  Outlaw  War 

All  taken  from  Henkin,  Pugh,  Schachter  and  Smit, 
International  Law:  Cases  and  Materials,  3d  ed. 

(St.  Paul:  West,  1993)  868-884 . 201 

3  The  United  Nations  Charter 

a  Prohibition  on  the  Use  of  Force 

Kindred,  pp. 825-835 

b  Justifications  for  the  Use  of  Force 
Kindred,  p. 836-837 
Kindred,  pp. 839-854 
B  Collective  Measures 


Kindred,  pp. 854-857 
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Iraq-Kuwait  Crisis 

Benvenisti,  The  International  Law  of 

Occupation . 218 

Kindred,  pp. 858-859  (Diary  of  the  Iraq-Kuwait  Crisis) 

The  Iraqi  Invasion  of  Kuwait  and  the  Collective  Response  Short 
of  Armed  Intervention 

Kindred,  pp. 859-867  (SC  Res.  660-662.  664-665,  670,  674) 

Caron,  "Iraq  and  the  Force  of  Law:  Why  Give  a 

Shield  of  Immunity?" . 219 

January  15,  1991  and  "all  necessary  means" 

Kindred,  pp. 867-868  (SC  Res.  678) 

Schachter,  "United  Nations  Law  in  the 

Gulf  Conflict" . 221 

Weston,  "Security  Council  Resolution 
678  and  Persian  Gulf  Decision  Making: 

Precarious  Legitimacy" . 230 

The  Terms  of  Surrender  and  the  Aftermath 
Kindred,  pp. 868-874  (SC  Res.  687) 

SC  Res.  688 . 238 

Shearer,  "International  Law  and  the  Gulf  War" . 241 

Alston,  "Human  Rights  in  the  New  World  Order: 

Discouraging  Conclusions  from  the  Gulf  Crisis" . 248 

Kindred,  pp. 876-886 

VIII  INTER-STATE  RELATIONS 
Kindred,  pp. 280-324  (ch.5.C-D) 

Higgins,  "The  Abuse  of  Diplomatic  Privileges 

and  Immunities:  Recent  United  Kingdom  Experience" . 254 

IX  NATIONALITY 


Kindred,  chapter  7 


XI 


X  STATE  JURISDICTION  OVER  PERSONS 
Kindred/  pp. 423-465 
Alvarez-Machain 

United  States  v.  Alvarez-Machain  (USSC) . 258 

Brief  for  the  Government  of  Canada  as  Amicus  Curiae . 269 
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Alvarez-Machain" . 280 

Henkin,  "Professor  Henkin  Replies" . 281 

Kindred,  pp. 472-499 

XI  STATE  RESPONSIBILITY 

A  General  Theory  of  Responsibility 

Kindred,  pp. 521-525  (ch.9.A.l) 

Allott,  "State  Responsibility  and  the 

Unmaking  of  International  Law" . 282 

Rainbow  Warrior 

Palmer,  "Settlement  of  international  disputes: 

the  'Rainbow  Warrior  affair'" . 293 

Chatter jee,  "The  Rainbow  Warrior  Arbitration 

between  New  Zealand  eind  Frcuice" . 298 

Raymond,  "The  Rainbow  Warrior  Arbitration 

between  Greenpeace  and  France" . 303 

Kindred,  pp. 533-540  (ch.9.A.3) 
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Kindred,  pp. 540-566  (ch.9.B) 

C  Procedural  Enforcement  of  Claims 
Kindred,  pp. 567-575  (ch.9.C) 
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Kindred,  pp. 575-586 


